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East Midtown Rezoning Could Benefit Landmark Landlords 

By Matthew Perlman 

Law360, New York (October 27, 2016, 2:58 PM EDT) -- Building owners in New York City are often averse 
to landmark designations because of the expense and other burdens they can carry, but for landlords in 
the area around Grand Central Terminal in Manhattan, the situation is more complicated. 
 
A proposed rezoning for East Midtown could change the way landmarked buildings are able to cash in 
on unused development rights, or air rights, the difference in floor area allowed by zoning and the 
actual floor area of an existing building. Land use attorneys say this has created an unusual situation in 
the city, and has landmark building owners in the area carefully watching the zoning proposal, including 
the owners of a slew of buildings that have been recently flagged for possible designation. 
 
Owners of landmarked buildings are required to keep their properties in good condition to help 
preserve the historic character of the city's many neighborhoods. While this can create expense through 
the need for restoration work and consistent upkeep, it's not the biggest concern most owners have. 
Caroline Harris, managing partner at GoldmanHarris LLC, who works on land use, zoning and historic 
preservation matters, said the real issue is the red tape involved in making improvements. 
 
"Where it seems to be perceived as a greater burden is when it comes to getting approvals to do any 
work on the exterior of the building," Harris told Law360. "It adds another layer of bureaucracy and 
review. A lot of building owners want to shy away from those additional time and cost elements and 
uncertainty."  

When a proposal to rezone East Midtown under Mayor Michael Bloomberg sought to spur the 
development of new office stock in the area — roughly bounded by West 39th and West 57th streets 
between Third and Fifth avenues — residents raised concerns over the impact it would have on historic 
buildings in the neighborhood. Though the district already included iconic landmarks such as St. Patrick's 
Cathedral, St. Bartholomew's Church and Grand Central Terminal, which were protected, there were 
concerns that other historically important buildings in the area could fall victim to the rezoning's 
intentions. 
 
"When the East Midtown zoning was considered previously, the community was very concerned that it 
would spur the demolition of those historic resources," Harris said. "They wanted to hurry up and get 
those buildings designated so that they could prevent a negative impact on the historic resources." 
 
The first rezoning proposal eventually foundered, dying in the City Council, but efforts to propel change 
in the neighborhood persisted. A much narrower rezoning was passed last year that covers only the 
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Vanderbilt Avenue corridor, a five-block stretch between 42nd and 47th streets near Grand Central. The 
tailored land use changes paved the way for construction of SL Green Realty Corp.'s massive One 
Vanderbilt, a 1,401-foot commercial tower accompanied by a $220 million investment in the transit 
system from the developer. 
 
The deal sparked a dispute over transferable development rights, with the owners of Grand Central 
filing a lawsuit claiming that the city's rezoning effectively gave SL Green added development capacity, 
which it otherwise would have had to purchase from them. 
 
The suit ended in a settlement in August, but it shed light on an issue other landmark building owners in 
the area are also facing. 
 
Normally, unused development rights can only be transferred to an adjacent lot, but in the case of 
landmarks, they can be transferred across the street with a special permit from the city. The sale of air 
rights can bring in needed capital for landmark building owners, helping offset the cost of upkeep and 
repair of the aging properties, but in most cases zoning restrictions greatly limit the opportunity owners 
will have to sell their rights. 
 
"In general, many individually designated landmarked buildings, whether in East Midtown or other parts 
of the city, cannot utilize existing zoning provisions to transfer development rights because there are no 
eligible receiving sites," said Valerie G. Campbell, counsel at Kramer Levin Naftalis & Frankel LLP, who 
has worked with landlords of landmarked buildings in the neighborhood. 
 
A larger East Midtown rezoning has again started working its way through the city process, the scoping 
of which was just released in August. The proposal would allow landmarked buildings in the area to 
transfer their rights anywhere within the subdistrict, creating a scenario that exists in only a handful of 
other New York City neighborhoods, including the Theater District and near the South Street Seaport. 
 
Stephen Lefkowitz, of counsel for Fried Frank Harris Shriver & Jacobson LLP, worked on One Vanderbilt 
and represents other landlords in the area, and he said the flexibility afforded by the new proposal could 
really help the landmark owners who have been unable to cash in. 
 
"Certainly, the landmarked owners that we work with are very keen on that, since they have basically 
been blocked from transfers due to the current narrow restrictions on transferability that apply now," 
Lefkowitz said. "This would open it up, and certainly increase the possibility of a successful transfer. 
Landmarks owners are keen on having this go through." 
 
Since the previous proposal's demise, the Landmarks Preservation Commission has recommended 12 
new buildings in East Midtown for designation, including three hotels, the Graybar Building at 420 
Lexington Ave. and the Yale Club of New York City at 50 Vanderbilt Ave. Attorneys working for the 
landlords of the newly proposed buildings say they don't stand to benefit from the increased flexibility in 
transferring development rights because most don't have any unused potential to sell. 
 
"The vast majority of the floor area that's going to be available in this district will be from existing 
landmarks," said Campbell, whose firm is working on five of the proposed designations. "The newly 
designated buildings that are already overbuilt are not going to get any specific benefit under the new 
zoning." 
 
Lefkowitz, who is working on three of the proposed designations as well, said the best thing for 



 

 

landlords in that situation to do is to work with the Landmarks Preservation Commission to ensure the 
reports detailing their buildings' historical significance are accurate. That includes making sure any 
recent alterations are detailed along with any preservation efforts in order to give an owner the greatest 
possible flexibility for future improvements. 
 
"It's important to work with the commission to get as careful and as accurate an understanding of 
original landmark features because that will help determine in the future what the landmarks 
commission does with any application to make changes," Lefkowitz said. 
 
Both the pending and existing landmarks in East Midtown that do have available development rights will 
have to contend with a competitive environment if the rezoning passes. The proposal as it stands only 
allows for transfers to lots with certain characteristics, including placement on a wide street, meaning 
one of the avenues or the larger cross streets. This means there won't be many sites able to house a 
new large-scale office building. 
 
"There are not many of these sites with unusually small or functionally obsolete buildings that also 
provide a large enough floor plate to do a corporate building," said Paul D. Selver, co-chair of Kramer 
Levin's land use department, who has represented the owners of Grand Central. "As to the larger 
avenue-frontage sites, it'll take some time to get control of them." 
 
Assuming a market for the air rights does materialize, places like St. Patrick's, which recently completed 
a major restoration, might be able to recoup some of the costs associated with owning an historic 
building. 
 
"They would like to be able to sell some of their development rights in order to continue the 
maintenance program that they have to in order to preserve the building," Lefkowitz said. "The 
proposed East Midtown rezoning will hopefully allow that, both in terms of flexibility and in terms of 
relaxing the process." 
 
But attorneys say the concept is a good one and could be replicated in other parts of the city to help 
balance the competing forces of preservation and progress. 
 
"The expansion of the right to transfer development rights from a landmark is a good thing," Harris said. 
"It helps to preserve the landmarks. It's novel, and actually may be a very good precedent for other 
parts of the city." 



 

 

 



 

 

 
 
--Additional reporting by Natalie Rodriguez. Editing by Katherine Rautenberg and Brian Baresch. 
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